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Time Warner Inc. ("Time Warner"), by its attorneys, hereby submits the following

Comments in response to the Commission's Public Notice, Report No. IN 97-8, DA 97-616,

released March 26, 1997, soliciting public comment in connection with the International

Bureau's scheduled April 25, 1997 roundtable discussion on the Commission's Direct

Broadcast Satellite ("DBS") processes and procedures currently governed by Part 100 of the

Commission's rules ("DBS Roundtable"). Time Warner welcomes the opportunity to submit

these informal comments pursuant to the DBS Roundtable process which Time Warner

understands will serve as a preliminary information gathering forum in conjunction with the

Commission's plans to release a Notice of Proposed Rulemaking governing DBS licensing

procedures, policies and technical matters later this year.

In light of the recent issues which have surfaced with respect to the proposed

ownership, control and use of U.S.-licensed DBS satellites by foreign interests, the time is

ripe for comprehensive consideration by the Commission of these issues in a rulemaking

proceeding geared toward revising the current DBS rules to adopt licensing and use policies

and procedures which will be consistently applied to all DBS applicants, licensees, and

operators. To this end, in adopting proposed rules to govern the licensing and provision of

DBS services into the 21st century, Time Warner urges the Commission to be mindful of the
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separate, but intricately-related, proceeding also ongoing at this time, known as "DISCO

11"11 which, when ultimately concluded, will reflect the commitments made by the United

States in the World Trade Organization ("WTO") Basic Telecommunications Agreement

("WTO Agreement") with respect to satellite-based services.!1

While consistent U.S. satellite licensing and use policies and rules are desirable to the

extent overriding U.S. policy objectives to maximize the public interest can be accomplished

by such consistency, it is critical that any Commission proceeding to revise current U. S.

DBS rules and policies recognize the explicit exemption made in the WTO Agreement by the

U.S. with respect to DBS services. This exemption was made because many countries

regulate DBS as broadcasting, not telecommunications, and restrict licensing of foreign

entities and/or restrict programming from foreign sources. By exempting DBS from its open

market commitments, the U.S. has retained leverage to negotiate bilaterally or multilaterally

for the removal of barriers to DBS market entry by U.S. entities. To fully accomplish this

goal however, the Commission must recognize that foreign access to the U.S. DBS market

can occur not only through foreign-licensed DBS satellites transmitting programming into the

U.S. -- the issue pending in the DISCO II proceeding -- but also through foreign control of

U.S.-licensed DBS satellites and/or foreign control of programming delivered over U.S.-

licensed satellites.

The policy objectives underlying the U.S. exception of DBS/DTH from its WTO

offer are aimed at creating incentives for foreign nations to open their DBS and programming

l'Amendment of the Commission's Regulatory Policies To Allow Non-U.S.-Licensed Space
Stations To Provide Domestic and International Satellite Service In the United States, NPRM
in IB Docket No. 96-111, FCC 96-210, released May 14, 1996 ("DISCO II").

YSee Public Notice, Report No. IB-97-1O, DA 97-683 released April 7, 1997 entitled,
International Bureau To Hold Roundtable Discussion On DISCO II And WTO Basic
Telecommunications Agreement.
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markets to U.S. firms. Accomplishment of these objectives will require that the Commission

adopt rules governing U.S.-licensed DBS satellites which allow attributable foreign

ownership, control and/or use of U.S.-licensed DBS capacity, regardless of whether that

capacity is used for broadcast, subscription, or other types of authorized DBS satellite

services, only if the home nation of such foreign company provides reciprocal competitive

opportunities to U.S. fIrms. Absent such a recognition, the U.S. Trade Representative's

objectives in exempting DBS from the WTO Agreement will be easily undermined by the

Commission's DBS regulatory policies.

In revising the current DBS rules, whether those revisions result in a stand-alone

section of the rules governing DBS as currently exist in Part 100, or whether they are

ultimately incorporated in Part 25 of the rules which governs all other types of satellite

services, including the most recently authorized Digital Audio Radio Satellite Service

(ffDARSff),1' Time Warner urges the Commission to incorporate in those rules specific

procedures for prior Commission approval of attributable foreign ownership, control and use

of all U.S.-licensed DBS capacity, based on the same type of criteria ultimately adopted to "'-1
allow foreign-licensed DBS systems into the U.S. market. Such a procedure will ensure that )

the U.S. goal of opening foreign markets to U.S. DBS services through reciprocal access to

the U.S. DBS market is not circumvented.

To this end, the Commission should defer taking action on any pending or future DBS

license application involving attributable ownership, control or use of U.S.-licensed DBS

capacity by foreign entities until the Commission has compiled a complete record in a formal

rulemaking proceeding upon which to base a reasoned and informed decision about the

effects of such foreign involvement on the U.S. DBS market as a whole,

~See In the Matter of Establishment of Rules and Policies For the Digital Audio Radio
Satellite Service in the 2310-2360 MHz Frequency Band, IB Docket No. 95-91, et ai., FCC 97­
70 Report and Order.
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In the event the Commission decides to act on such applications, pending final

resolution of the issues of attributable foreign interest involvement in U.S. -licensed DBS

service, then, at a minimum, the Commission must condition any such application on the

final outcome of the rulemaking. The Commission historically has conditioned applications

granted during the pendency of rulemaking proceedings which involve issues before the

Commission in those applications on the outcome of the relevant rulemaking.il

Similarly, in revising its Part 100 DBS rules in late 1999/ to implement the changes

in the DBS regulatory environment that had occurred since the interim DBS rules were

adopted in 198321 , as well as to implement procedures for the auction of the DBS channels

at 110° WL and 148° WL made available through the FCC's cancellation of Advanced

Communications Corporation's (" ACC") DBS permit, the Commission adopted a

concentration rule which restricted the ability of an entity holding an attributable interest (as

defined by the Commission at Appendix C of its DBS Revision Order) in channels at one of

the three full-CONUS orbital locations, i.e., 110° WL, lOP WL, and 119° WL, from

bidding on the 24 available full-CONUS 110° WL channels unless that entity divested itself

of its other full-CONUS channels within a 12-month period thereafter.

The Commission based this concentration restriction on the perceived adverse impact

that concentration of ownership and control of full-CONUS DBS spectrum might have on the

i/See, e.g., In re Applications of WHFS, Inc., FCC 97-109, released March 27, 1997; In re
Applications of Roy M. Speer, FCC 96-258, 3 CR 363, released June 14, 1996; and Quincy D.
Jones, 11 FCC Rcd 2481 (1995).

2/In The Matter Of Revision Of Rules and Policies For The Direct Broadcast Satellite
Service, IB Docket No. 95-168 PP Docket No. 93-253, Report and Order, 11 FCC Rcd 9712,
1995 ("DBS Revision Order").

21See Inquiry Into the Development of Regulatory Policy in Regard to Direct Broadcast
Satellites for the Period Following the 1983 Regional Administrative Radio Conference, 90 FCC
2d 676 (1982) ("DBS Interim Service Order"), recon. denied, 53 RR 2d 1637 (1983).
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overall multichannel video programming distribution ("MVPD") market. Specifically, the

Commission sought to ensure that each of the three full-CONUS DBS locations would

initially be controlled by entities not sharing interests with DBS operators at the other

locations in order to promote rivalry that would benefit consumer welfare.1/

In adopting its concentration rule, the Commission indicated that while the rule was

not intended to permanently preclude future channel combinations at multiple full-CONUS

locations, it would evaluate future full-CONUS channel combinations on a case-by-case basis

or pursuant to rulemaking.~' In considering revised rules to reflect the evolving DBS

marketplace at this time, Time Warner believes that the Commission must continue to

enforce the full-CONUS channel concentration restriction until it has had the opportunity to

reexamine the state of competition in the MVPD marketplace in a formal rulemaking

proceeding. Because of the finite number of full-CONUS channels, and the fact that there

are no more available for assignment to a new entity at this time, a decision to permit

concentration of this scarce resource prior to examining the full impact of such an action,

partiCUlarly when it would be difficult to undo at a later time, could frustrate the

Commission's goals with respect to competition in the MVPD market.

Indeed, less than 16 months ago, the Commission's examination of this market

resulted in the conclusion that entry by additional full-CONUS DBS providers would bring

vigorous competition to the MVPD market and such competition would serve the public

interest.2' Moreover, the Commission stated that it is important to prevent each full­

CONUS DBS operator from influencing the development of competitive services at the other

l'DBS Revision Order at 9723.

~ld. at 9724.

2'ld. at 9732.
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full-CONUS orbitallocations.!Q1 Until the Commission has had ample opportunity in the

context of revising its DBS service rules to ensure that adverse limitations on strategic DBS

video programming product differentiation will not result from a concentration of ownership

of full-CONUS channels at different locations, the Commission must defer action on DBS

applications which seek authority that would result in concentration of attributable full­

CONUS channel interests at multiple locations. This is particularly important if the grant of

such an application would enable the applicant to accomplish what it could not have

otherwise done in the DBS auction held only 15 months ago with respect to acquiring

attributable control over full-CONUS DBS channels at different locations.

CONCLUSION

Because the Commission currently has before it DBS applications involving foreign

ownership, control and use of U.S.-licensed DBS capacity and will likely receive additional

applications in the near future which raise these issues as well as the full-CONUS channel

concentration issues, Time Warner urges the Commission to institute a rulemaking

proceeding as soon as possible to adopt rules to address these and other relevant issues

concerning permanent DBS licensing and use of U.S.-licensed DBS capacity by foreign

entities or entities controlled by foreign interests prior to acting on any pending applications

where these issues prevail.llI

!Qlld. at 9729.

llIInterrelated issues are also being addressed in the Commission's proceeding to implement
Section 25 of the Cable Television Consumer Protection and Competition Act of 1992, MM
Docket No. 93-25, as well as the proceeding to implement the WTO and to make any
appropriate modifications to the ECO and ECO-Sat policies, as announced at the Roundtable
discussion held on April 18, 1997. (See footnote 2 supra).
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Should the Commission decline to defer action on DBS applications pending prior to

the adoption of new DBS rules and policies, then at a minimum, Time Warner requests that

the Commission grant such applications expressly conditioned on the outcome of its

rulemaking proceedings to adopt revised DBS rules and policies as it has done in the past.

Respectfully submitted,
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